


FAQ from Solicitors
	 
	Questions
	Answers

	1
	Can you please email me the latest version of the Bank's standard loan & security documents?
	Kindly refer to clause 8 in Letter of Instructions, you may contact the person-in-charge stated to purchase the latest version of standard documents.

	2
	What is the latest version of the Bank's standard loan & security documents?
	Please refer to the "Note" stated at the top right corner of page 1 of Letter of Instructions.

	3
	Can you please share with me the Bank's standard letter of consent, letter of appointment of service agent etc?
	Please refer to clause 7 in Letter of Instructions. 
You can access some the Bank's standard template via the following navigation path.

Navigation: www.ocbc.com.my     [image: ]  Banking for Businesses [image: ]  Business Banking [image: ]              Help & Support  [image: ] Legal Documentation and Guidelines for Loans [image: ] See More

	4
	Does the loan & security documents require to be initialled on every pages?
	Minimally, the schedule pages are to be initialled by all the signatories who signed the documents.



	5
	At which point can we request for original principal security documents for upstamping?
	Solicitor can write in to the Bank to request for the original security documents for upstamping after the receipt of our Letter Instructions (Letter of Appointment). 

	6
	What is the procedure to be followed to request for the waiver of lodgement of Private Caveat on Master Title ?
	Please enclose the relevant documentary evidence such as Letter from Developer / Sales & Purchase Agreement evidencing that the Developer is not agreeable for the Bank to lodge the Private Caveat. 

	7
	Which address do we use as the branch address in the security documents ?
	The Branch of the credit facilities granted is indicated in the first paragraph of our Letter Offer. 

You may search the respective branch address at our Bank’s website :

https://www.ocbc.com.my/personal-banking/locate-us?p=1

	8
	Customer request to amend the Bank's standard loan & security documents, what are the procedures I need to adhere to?
	The Bank’s standard documents should be adopted and there should be no amendments made unless it is to better protect our Bank's interest.

If the Bank’s standard documents need to be amended, kindly tabulate all the proposed amendment(s) in variation table and let us have (i) your advice on the legal implications to the Bank and (ii) your proposal. 

	9
	What is the procedure to be followed if an error is found in the Letter Offer and requires amendments
	If there is error in the Letter Offer , you may email to the documentation officer highlighting the part that need amendment.


	10
	What is the procedure to be followed to request for the Bank’s Letter of Undertaking
	You may put in your request in writing in your cover letter when sending over the documents for the Bank’s execution.

	11
	What are the additional searches need to be conducted for non-resident authorized signatories and/or non-resident individual security parties? 
	The following searches require: 
(i) bankruptcy search in country of origin 

(ii) bankruptcy search in Jabatan Insolvensi Malaysia via passport number 

	12
	Customer refuse to provide fresh constitutional documents, what should I do? 
	Constitution Documents is valid for 1 year. 



If the Customer refuse to provide fresh constitutional documents, (i) a declaration from customer or email confirmation from company secretary that there is no change to their M&A and (ii) Form 24/49 are required provided that the latest company search can verify that there are no changes in directors. 

	13
	Please help to vet draft documents; i.e. the Bank’s standard documents
	No. It is solicitor's responsibilities to ensure the details which they input are correct, valid and our Bank's interest is protected. 

	14
	What is the validity period of winding up, bankruptcy, land and company search results?
	Not older than 6 months from drawdown date, except for OCBC Labuan and OABB Labuan cases which must not be older than 3 months from drawdown date.

	15
	Is there any guide for foreign legal opinion?
	
Yes, please see legal opinion guide attached. 


	16
	There are no suitable Bank’s standard  securities documents to be adopted for the loan deal and our firm is required to draft securities documents specifically to suit the scenario, does the Bank have any specific requirement on drafted documents? 
	Firstly, all terms and conditions stipulated in the drafted documents must capture and reflect the Bank's approved terms.

Secondly, the documents must comply with the Bank's Minimum Provisions requirement. Please find attached Minimum Provisions checklist for your reference. 



You are required to fill up and sign off the Minimum Provisions checklist and forward it to the Bank when you forward the loan and security documents to the Bank for execution.



	17
	The third party security party/corporate guarantor would like to appoint an entity other than borrower to accept any service of legal process, what are documents required to be furnished to the Bank?
	(1) Board Resolution of the entity authorising and accepting the appointment of the entity as process agent of the security party/ corporate guarantor.
(2) company search result of the entity
(3) original CTC constitutional documents of the entity

	18
	When is spousal consent required?
	Spousal consent is required if the individual security party(ies)/guarantor or his/her spouse is a citizen of Indonesia, Myanmar, Thailand, Netherlands, People's Republic of China, Vietnam, Germany or Italy.



A copy of the duly signed Letter of Declaration of Citizenship will be provided to solicitor together with the Letter of Instructions. Solicitor is to attend to the signing of Letter of Consent.

	19
	There are early release terms stipulated in the Letter of Offer / Supplemental Letter of Offer / Letter of Notification (“LO/SLO/LN”), what do I need to do?
	For early release of the facility,
Firstly, all early release conditions stipulated by the Bank are to be complied with.

Secondly, the borrower and security party(ies) are required to provide the following documents unless deferment in receipt of the same are approved and stated in the LO/SLO/LN: 
(i)   Board Resolution
(ii)  company search result
(iii)  bankruptcy/ winding up search result of the borrower, security parties and guarantor
(iv)  constitutional documents
(v) valuation report (if the loan is secured by property)
(vi) FEA Notices related declaration or registration or approval with/from BNM (if applicable)
(vii) copies of the existing Form 34 favouring parties other than our Bank (if applicable)
(viii) necessary consent for the additional borrowing or creation of the security  from/ favouring our Bank (if applicable)

Lastly, duly signed letter of consent by third party security party/ guarantor consenting to the early release of the facilities (if applicable)

The remaining documentation are to be completed on or before the timeline stipulated by the Bank. 


	20
	Are latest quit rent, and assessment receipts and land search result required for existing security properties when the lawyer advises on additional/ conversion/ restructuring of facilities?
	Yes, all are required.

	21
	Where do I send the loan and security documents and solicitor’s advice letter and any related documents for execution/ drawdown?
	Please send to the following address:-
Corporate Credit Administration Department (CCA)
OCBC Bank (Malaysia) Berhad
Level 2 (Central Services), Menara OCBC
No.18, Jalan Tun Perak,
50050 Kuala Lumpur.

Kindly quote the Bank's reference number and attention to the contact person stated in the Letter of Instructions


	22
	Any standard format of the Letter of Advice?
	No, free text

	23
	Any standard format of the Letter of Authorisation by customer/assignor/chargor?
(For redemption & discharge of security(ies) purposes)
	Yes, please see standard format of the Letter of Authorisation as attached.
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Min Provision-Borrower

		Checklist for Non-Standard Documents - Minimum Provisions for Borrower



		Borrower' Name : _________________________________________________ 

		Bank's ref. No.    : _________________________________________________

		We confirm the following provisions have been included in all the Credit Agreement documents :-

		Minimum Provisions to be included in Credit Agreement Documentation

		No. 		Provision				Clause No. in Credit Agreement              (To be completed by the attending solicitor)		Remark

		A		GENERAL PROVISIONS

		1		Governing Law
Where the borrower is in Malaysia, Malaysian laws is typically chosen as the governing law assuming the borrower’s assets are also primarily located in that country. If it is otherwise see section C.2 below.

		2		Jurisdiction
To include the provision for Jurisdiction. The consideration between litigation or arbitration to bear in mind in particular the ease of enforcing an award or judgement against the defaulting party.

In appropriate situations where such option may be validly chosen, the Bank may wish to have the exclusive right to choose between court proceedings and arbitration with the advice of external counsel (the opinion of external counsel to be forwarded to Legal).

		3		Events of Default
The following events of default, applying to the borrower, guarantor and security provider must be included in all Credit Agreement Documentation signed by the borrower, in addition to any others tailored to the specific transaction:

				 Failure pay on due date any amount payable under the facility letter/agreement (“payment default”)

				 Breach of any representation or warranty (Misrepresentation)

				 Breach of any financial covenant or other obligations

				 Cross Default - where other financial indebtedness is not paid when due

				 Creditors' Process - Any action against any asset to enforce judgement/award

				 Default under a guarantee or security/collateral or other support agreement

				 Material failure to pay a final judgement or court order

				 Insolvency or insolvency proceedings

				 Unlawfulness where the credit agreement or any security/support arrangement is or ceases to be in full force and effect or ceases to be legal, valid, binding, enforceable or effective or is alleged by a party to it (other than a lender) to be ineffective

				 Material adverse change (MAC) in the condition (financial or otherwise) of the borrower or security provider

		4		Acceleration Clause
The Credit Agreement Documentation must give the Bank the right of acceleration upon the occurrence of an event of default. A “right of acceleration” is the Bank’s right to demand immediate repayment of all amounts outstanding under the credit agreement, including reimbursement of collection and enforcement expenses, upon an event of default.

		5		Representation/Warranty
The borrower must make the following representations and warranties upon siging the credit agreement documentation, and then again upon each drawing utilisation request and the date of each utilisation or interest period:

				 due incorporation, corporate capacity and corporate authorisations

				 legal, valid and binding obligations under the facility letter/agreement

				 non-conflict (with laws, regulations, constitutional documents)

				 valid choice of governing law and recognition of judgment

				 no continuing event of default including cross default

				 no pending or threatened litigation or similar proceedings

				 no material adverse change

		6		Right to Set-Off
All Credit Agreement Documentation must include a contractual right of set-off that enables the Bank to set-off obligations owed by the Bank to the borrower/security provider (such as deposits or other assets) against obligations owed by the borrower/security provider to the Bank.

		7		Disclosure of Information
All Credit Agreement Documentation must include standard Disclosure clause approved by Group Legal. Please see Disclosure clause in the Standard Terms and Conditions posted on Group Legal's intranet for scope.

		8		Assignments and Transfers
All Credit Agreement Documentation must include a provision that permits the Bank to assign or transfer the credit facilities to new parties including the benefits under the related collateral/security arrangements.

		9		Market Disruption
Market disruption must be addressed where the interest rate is priced over published or determinable interbank market rates. Whilst those rates are meant to be a proxy for the Bank’s cost of funds, there are concerns about the availability, suitability and accuracy of published interbank rates. Our standard market disruption clause found in our template facility letter covers the different market disruption scenarios and must be incorporated, as appropriate.

		10		Foreign Account Tax Compliance Act ("FATCA") of the United States
All Credit Agreement Documentation must address FATCA related requirements. Please see FATCA clause in the Product Terms posted on Group Legal's intranet for scope.

For club or syndicated deal, rider 3 of the LMA Note on FATCA will be adopted at a minimum. Please consult Group Legal if any modification is proposed.

		11		Personal Data Protection
All Credit Agreement Documentation must include standard personal data protection provision approved by Group Legal. Please see personal data protection clause in the Standard Terms and Conditions posted on Group Legal's intranet.

		12		Sanctions Clause
Sanctions Clause must be included and the draft Sanctions Clause be forwarded to the Bank with advice, where the contracting party is or based in a country or operates in or deals with a country which is a target of UN, UK, US, EU sanctions or that of any relevant authority of the Bank. 

						To Adopt OCBC standard Sanctions Clauses and to fill in the Sanctions Clause Deviation Checklist as attached in the Worksheet : Standard Sanctions Clauses





		13		Shortfall and Income Protection
To include tax gross up, if relevant, and market standard indemnities in respect of increased costs in connection with changes in law and regulations, and those relating to (i) any prepayment i.e. break funding costs, (ii) any event of default and (iii) currency related and others, as appropriate. 

		B		ADDITIONAL PROVISIONS FOR CORPORATE LOANS

		1		General Undertaking
The following provisions must be included in the Credit Agreement Documentation to corporate borrower.


				1.1 = Sect 8.1.1		Negative Pledge
All Credit Agreement Documentation must include an undertaking that the borrower shall not, without the Bank’s prior consent, create any mortgage, charge, pledge, lien or any other encumbrance on the borrower’s undertakings and assets.

				1.2 = Sect 8.1.2		Other Undertakings
No disposal (other than permitted disposals); no mergers/demergers or corporate reconstruction; no change in core business; pari-passu; no acquisition other than permitted acquisition and information undertakings (financial statements, FATCA, litigation and other proceedings, event of default, compliance certificate, if required).

		2		Multi-Lender or Syndicated Transactions (only if applicable)
The following two provisions are required to be included in Credit Agreement Documentation for multi-lender or syndicated transactions:-

				2.1 = Sect 8.2.1		Agent Bank Responsibilities
When the Bank acts as agent bank in a multi-lender (syndicated) transaction, the Credit Agreement Documentation must include provisions that clearly describe the Bank’s roles and responsibilities, which must only be administrative in nature and to protect the Bank against claims by syndicate members and others.

				2.2 = Sect 8.2.2		Pro-Rata Sharing
All multi-lender Credit Agreement Documentation must include a provision under the agreement that each lender agrees to rateably share set-offs and other recoveries from the borrower with the other lenders. This provision should not require the lenders to share set-offs and other recoveries outside the agreement, but only those involving the same borrower.

		C		PROVISIONS FOR CROSS-BORDER LOANS
Cross-border loans are those extended to borrowers residing or formed outside the jurisdiction where the Lender is located OR securities that are located in foreign jurisdiction (outside Malaysia).

		1		Governing Law
Governing law must be stated. Informed advice has been obtained and to ensure that the chosen law is reliable and effective, from the perspectives of country risk (which covers political, economic and legal risks (including tax considerations)), legal documentation risk, enforcement risk, and the risk of change in law to the Bank’s detriment, especially so if borrower’s assets are primarily located in the foreign jurisdiction. If local laws (i.e. laws of the jurisdiction where the borrower is located) are not consistent with international norms and its legal institutions are weak, corrupt and subject to undue political influence, the enforcement risk is high in such jurisdiction. Regularly, parties to cross-border transactions are subject to a well-developed body of commercial law and subject to a jurisdiction whose legal institutions and legal process can be relied upon, for example, Singapore law, Hong Kong, New York law or English law. 




		2		Consent to Jurisdiction
A provision must be included in all cross-border Credit Agreement Documentation by which the borrower consents to the non-exclusive jurisdiction of the courts of the governing law country.
Arbitration in Malaysia is the preferred choice of dispute resolution in a cross border credit facility where the governing law is that of Malaysia, the obligor does not have sufficient assets in Malaysia for enforcement and the jurisdiction of the obligor does not recognise or enforce judgment by Malaysia courts provided also that the jurisdiction of the contracting entity has ratified or acceded to the New York convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958.

		3		Appointment of Process Agent
In the case of Malaysia, where credit facilities are extended to a foreign borrower (or where security is provided by a foreign security provider) with no physical presence or address in Malaysia, the process for serving court papers when litigation is commenced in Malaysia can be very lengthly and cumbersome, as those court papers/legal claim will have to be served abroad (where the party has its presence). It is therefore a market standard that such transaction party with no presence or representation in Malaysia irrevocably appoints a process agent within Malaysia, and agrees that service of the court papers/legal claim at the address of its process agent will constitute proper service for the purposes of the court procedures. This also applies in England, Hong Kong and many common law jurisdictions. The appointment and any required consent of the process agent must be effective under the governing law of the competent jurisdiction. The concept of Process Agent may not be recognised in civil law systems such as Thailand.

		4		Waiver of Sovereign Immunity
Under most jurisdictions, foreign governments, their agencies, majority-owned government corporations and property are entitled to certain immunities from jurisdiction, and their property is entitled to certain immunities from attachment prior to judgment or in aid of execution on a judgment.

In such situations, express contractual waivers of sovereign immunity are required from sovereign and public-sector borrowers. Accordingly, all Credit Agreement Documentation for sovereign and public-sector borrowers and, if applicable, guarantors, must include an express waiver of sovereign or other immunities from jurisdiction, execution, attachment prior to judgment and attachment in aid of execution from themselves and their respective properties.

		5		Tax Gross-Up
All cross-border credit agreement documentation must include tax gross-up.

		D		ADDITIONAL GENERAL PROVISIONS

		1		Application of Proceeds/Payment received by bank
- Clause that provides for payments to be applied towards interest/profit ahead of principal; or
- Clause that allows Bank to apply payments towards principal or interest/profit in any order that the Bank deems fit.








		[signature and legal firm's rubber stamp]

		_________________________

		Name : 		[attending solicitor]

		Date : 
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Please complete and  return this checklist,
duly signed, to CCA



Min Provision-Security Party

		Checklist for Non-Standard Documents - Minimum Provisions for Security Party



		Borrower' Name : _________________________________________________ 

		Bank's ref. No.    : _________________________________________________

		We confirm the following provisions have been included in all the Security Parties' Credit Agreement documents :-

		Minimum Provisions to be included in Security Party's Credit Agreement Documentation

		No. 		Provision				Clause No. in Credit Agreement              (To be completed by the attending solicitor)		Clause No. in Credit Agreement              (To be completed by the attending solicitor)		Remark

								Security Party 1		Security Party 2

		A		GENERAL PROVISIONS

		1		Governing Law
Where the borrower is in Malaysia, Malaysian laws is typically chosen as the governing law assuming the borrower’s assets are also primarily located in that country. If it is otherwise see section C.2 below.

		2		Jurisdiction
To include the provision for Jurisdiction. The consideration between litigation or arbitration to bear in mind in particular the ease of enforcing an award or judgement against the defaulting party.

In appropriate situations where such option may be validly chosen, the Bank may wish to have the exclusive right to choose between court proceedings and arbitration with the advice of external counsel (the opinion of external counsel to be forwarded to Legal).


		3		Acceleration Clause
The Credit Agreement Documentation must give the Bank the right of acceleration upon the occurrence of an event of default. A “right of acceleration” is the Bank’s right to demand immediate repayment of all amounts outstanding under the credit agreement, including reimbursement of collection and enforcement expenses, upon an event of default.

		4		Representation/Warranty
The borrower must make the following representations and warranties upon siging the credit agreement documentation, and then again upon each drawing utilisation request and the date of each utilisation or interest period:

				 due incorporation, corporate capacity and corporate authorisations

				 legal, valid and binding obligations under the facility letter/agreement

				 non-conflict (with laws, regulations, constitutional documents)

				 valid choice of governing law and recognition of judgment

				 no continuing event of default including cross default

				 no pending or threatened litigation or similar proceedings

				 no material adverse change

		5		Right to Set-Off
All Credit Agreement Documentation must include a contractual right of set-off that enables the Bank to set-off obligations owed by the Bank to the borrower/security provider (such as deposits or other assets) against obligations owed by the borrower/security provider to the Bank.

		6		Disclosure of Information
All Credit Agreement Documentation must include standard Disclosure clause approved by Group Legal. Please see Disclosure clause in the Standard Terms and Conditions posted on Group Legal's intranet for scope.

		7		Assignments and Transfers
All Credit Agreement Documentation must include a provision that permits the Bank to assign or transfer the credit facilities to new parties including the benefits under the related collateral/security arrangements.

		8		Foreign Account Tax Compliance Act ("FATCA") of the United States
All Credit Agreement Documentation must address FATCA related requirements. Please see FATCA clause in the Product Terms posted on Group Legal's intranet for scope.

For club or syndicated deal, rider 3 of the LMA Note on FATCA will be adopted at a minimum. Please consult Group Legal if any modification is proposed.

		9		Personal Data Protection
All Credit Agreement Documentation must include standard personal data protection provision approved by Group Legal. Please see personal data protection clause in the Standard Terms and Conditions posted on Group Legal's intranet.

		10		Sanctions Clause
Sanctions Clause must be included and the draft Sanctions Clause be forwarded to the Bank with advice, where the contracting party is or based in a country or operates in or deals with a country which is a target of UN, UK, US, EU sanctions or that of any relevant authority of the Bank. 



		11		Shortfall and Income Protection
To include tax gross up, if relevant, and market standard indemnities in respect of increased costs in connection with changes in law and regulations, and those relating to (i) any prepayment i.e. break funding costs, (ii) any event of default and (iii) currency related and others, as appropriate. 

		C		PROVISIONS FOR CROSS-BORDER LOANS
Cross-border loans are those extended to borrowers residing or formed outside the jurisdiction where the Lender is located OR securities that are located in foreign jurisdiction (outside Malaysia).

		1		Governing Law
Governing law must be stated. Informed advice has been obtained and to ensure that the chosen law is reliable and effective, from the perspectives of country risk (which covers political, economic and legal risks (including tax considerations)), legal documentation risk, enforcement risk, and the risk of change in law to the Bank’s detriment, especially so if borrower’s assets are primarily located in the foreign jurisdiction. If local laws (i.e. laws of the jurisdiction where the borrower is located) are not consistent with international norms and its legal institutions are weak, corrupt and subject to undue political influence, the enforcement risk is high in such jurisdiction. Regularly, parties to cross-border transactions are subject to a well-developed body of commercial law and subject to a jurisdiction whose legal institutions and legal process can be relied upon, for example, Singapore law, Hong Kong, New York law or English law. 




		2		Consent to Jurisdiction
A provision must be included in all cross-border Credit Agreement Documentation by which the borrower consents to the non-exclusive jurisdiction of the courts of the governing law country.
Arbitration in Malaysia is the preferred choice of dispute resolution in a cross border credit facility where the governing law is that of Malaysia, the obligor does not have sufficient assets in Malaysia for enforcement and the jurisdiction of the obligor does not recognise or enforce judgment by Malaysia courts provided also that the jurisdiction of the contracting entity has ratified or acceded to the New York convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958.

		3		Appointment of Process Agent
In the case of Malaysia, where credit facilities are extended to a foreign borrower (or where security is provided by a foreign security provider) with no physical presence or address in Malaysia, the process for serving court papers when litigation is commenced in Malaysia can be very lengthly and cumbersome, as those court papers/legal claim will have to be served abroad (where the party has its presence). It is therefore a market standard that such transaction party with no presence or representation in Malaysia irrevocably appoints a process agent within Malaysia, and agrees that service of the court papers/legal claim at the address of its process agent will constitute proper service for the purposes of the court procedures. This also applies in England, Hong Kong and many common law jurisdictions. The appointment and any required consent of the process agent must be effective under the governing law of the competent jurisdiction. The concept of Process Agent may not be recognised in civil law systems such as Thailand.

		4		Waiver of Sovereign Immunity
Under most jurisdictions, foreign governments, their agencies, majority-owned government corporations and property are entitled to certain immunities from jurisdiction, and their property is entitled to certain immunities from attachment prior to judgment or in aid of execution on a judgment.

In such situations, express contractual waivers of sovereign immunity are required from sovereign and public-sector borrowers. Accordingly, all Credit Agreement Documentation for sovereign and public-sector borrowers and, if applicable, guarantors, must include an express waiver of sovereign or other immunities from jurisdiction, execution, attachment prior to judgment and attachment in aid of execution from themselves and their respective properties.

		5		Tax Gross-Up
All cross-border credit agreement documentation must include tax gross-up.

		D		GENERAL PROVISIONS

		1		Application of Proceeds/Payment received by bank
- Clause that provides for payments to be applied towards interest/profit ahead of principal; or
- Clause that allows Bank to apply payments towards principal or interest/profit in any order that the Bank deems fit.






		[signature and legal firm's rubber stamp]

		_________________________

		Name : 		[attending solicitor]

		Date : 
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Please complete and  return this checklist,
duly signed, to CCA



Standard Sanctions Clauses

		OCBC Standard Sanctions Clauses:

		Sanctions Clause Deviation Checklist: 
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			Sanctions Clause Deviation Checklist Section 3A – Legal Assessment and Gap Analysis  





			


			OABB Standard Provisions


			Corresponding Clauses in the Proposed Financing Documentation / Facility Agreement


Please state the clause reference number or paste the corresponding clauses below. If there are none, insert “nil”.


			Details of Gap Identified & Mitigating Clauses (if any)


Please explain the nature of the gap, the impact to the Bank’s position, and whether there are other mitigating clauses in the documentation.





			1


			Definition





			A


			“Affiliate” means, a corporation related to the Customer including an “ultimate holding company” as defined under Section 5 and Section 7 of the Companies Act 2016.





			


			





			B


			“Anti-Corruption Laws” means the Malaysian Anti-Corruption Commission Act 2009, the Bribery Act 2010 of the United Kingdom, the United States Foreign Corrupt Practices Act of 1977 and any similar laws, rules or regulations issued, administered or enforced by Malaysia, the United States of America, or any other jurisdiction.





			This definition/clause is not part of the Sanctions clause deviation approval workflow. 





			C


			 “Anti-Money Laundering Laws” means the applicable financial record keeping and reporting requirements and the money laundering statutes in Malaysia and each jurisdiction in which the Customer and its Affiliate conducts business or operations, the rules and regulations thereunder and any related or similar rules, regulations or guidelines, issued, administered or enforced by any governmental or regulatory authority or proceeding by or before any court.





			This definition/clause is not part of the Sanctions clause deviation approval workflow.





			D


			“controlled” means where one person (either directly or indirectly and whether by share capital, voting power, contract or otherwise) has the power to appoint and/or remove the majority of the members of the governing body of another person or otherwise controls or has the power to control the affairs and policies of that other person and that other person is taken to be “controlled” by the first person.


			


			





			E


			“majority owned” means the holding beneficially or legally of more than 50 per cent of the issued share capital (or equivalent) or voting rights of such person (excluding any part of that issued share capital (or equivalent) that carries no right to participate beyond a specified amount in a distribution of either profits or capital).


			


			





			F


			“Restricted Person” means, at any time:


1. any person listed in any Sanctions related list of designated persons maintained by a Sanctions Authority;





1. any person operating, organised, resident, incorporated, registered or legally domiciled in a Sanctioned Country; or





1. any person controlled or majority owned by a person described in (a) or (b) above. 





			


			





			G


			“Sanctioned Country” means, at any time, a country or territory which is the subject or target of any comprehensive or country-wide or territory-wide Sanctions, including but not limited to North Korea, Iran, Syria, Cuba, Crimea region of the Ukraine and Israel.





			


			





			H


			“Sanctions” means any trade, economic or financial sanctions, embargoes or restrictive measures or related laws or regulations enacted, imposed, administered or enforced from time to time by: 


(a) the United States government, including those administered by the Office of Foreign Assets Control of the U.S. Department of the Treasury or the U.S. Department of State;





(b) the United Nations Security Council;





(c) the European Union and any European Union member state;





(d) the United Kingdom; 





(e) the Bank Negara Malaysia; or





(f) any other relevant government authority (including, for the avoidance of doubt, such government authority having jurisdiction over (i) the Customer and/or the Bank (whether based on its jurisdiction of incorporation or the place of its trade, business or other operational activities) or (ii) transaction(s) contemplated by this Agreement).





	(each, a “Sanctions Authority”)





			


			





			2


			Sanctions Representation and Warranty by Customer


			


			





			


			The Customer hereby represents and warrants to the Bank as follows:


			


			





			A


			Neither the Customer, its Affiliate nor any Security Party (if any), is a Restricted Person;


			


			





			B


			None of the proceeds of any Facilities shall be directly or indirectly used for any purpose that would violate any Sanctions or that would fund, facilitate or finance any activities, business or transactions of, or with, any Restricted Person or any Sanctioned Country or be used to finance the purchase or transfer of any military goods or equipment; 


 


			





Note: The section in blue font is not part of the Sanctions clause deviation approval workflow.





			





			C


			the Customer has implemented and maintains policies and procedures that will ensure compliance with the representations, warranties and undertakings set out in this Clause 49;





			


			





			D


			 the Customer and its Affiliates and any Security Party are not in breach of any laws and regulations relating to Sanctions.


			


			





			3


			Sanctions Undertaking by Customer: 


			


			





			


			The Customer hereby undertakes to the Bank as follows:


			


			





			A


			It shall not, whether directly or indirectly, pay any Facilities with funds or assets that:


(i) constitute property of, or will be beneficially owned by, any Restricted Person; or


(ii) are the direct proceeds derived from any transactions that violate Sanctions applicable to any party hereto.





			


			





			B


			It will promptly deliver to the Bank and permit the Bank to obtain the details of any claims, action, suit, proceedings or investigation against it or its Affiliates by any governmental, judicial or regulatory authority with respect to Sanctions to the extent that such details are available to it.





			


			





			C


			It shall not (and shall ensure that each of its Affiliates will not) violate any Sanctions and will not conduct or engage in, directly or indirectly, any transaction, conduct, trade, business or other activity that could result in its violation of any Sanctions.





			


			





			D


			It shall not (and shall ensure that none of its Affiliates will) directly or indirectly use, or permit or authorise any other person to directly or indirectly use, all or any part of the proceeds of any utilisation of the Facilities or the banking products and services pursuant to the Facilities:


0. for any purpose (directly or indirectly) that would violate any Sanctions or that would fund, facilitate or finance any activities, business or transactions of, or with, any Restricted Person or any Sanctioned Country or which would breach any Anti-Corruption Laws, Anti-Money Laundering Laws or terrorism financing laws; or





0. in any other manner which could result in the Customer or the Bank being in breach of any Sanctions (if and to the extent applicable to either of them) or becoming subject of any Sanctions. 





			

















Note: The section under D(i) in blue font is not part of the Sanctions clause deviation approval workflow.


			





			E


			It shall (and it shall ensure that each of its Affiliates will) conduct its businesses and maintain policies and procedures that will ensure compliance with Anti-Corruption Laws and Anti-Money Laundering Laws.





			This definition/clause is not part of the Sanctions clause deviation approval workflow. 





			4


			Events of Default


			


			





			A


			Sanctions:  Where a breach occurs in relation to Clause 49.2 or Clause 49.3


[Explanatory note: To insert correct references to Sanctions Representation and Warranty by Customer and Sanctions Undertaking by Customer]





			


			





			5


			Repeating Representation 





			A


			Are the representations and warranties provided by the Customer repeated on an interval basis at minimum, and what is the interval? 





			


			











Confidential 





Confidential 





ver@1 June 2022


Confidential 







image4.emf

Sanctions Clause 


Deviation Checklist 


-Islamic.docx




Microsoft_Word_Document.docx










OBMB Sanctions Provision 





[Clause 1. ] SANCTIONS [Drafting Note: To insert the relevant Clause number where this Sanction clause is to be placed in the document or agreement]





[Clause 1.1 ] Interpretation





The following definitions shall have the following meanings respectively in this Clause [1. ]:


“Affiliate” means, a corporation related to the Borrower including  an “ultimate holding company as defined under S5 and S7 of the Companies Act 2016;





“Anti-Corruption Laws” means the Malaysian Anti-Corruption Commission Act 2009, the Bribery Act 2010 of the United Kingdom, the United States Foreign Corrupt Practices Act of 1977 and any similar laws, rules or regulations issued, administered or enforced by Malaysia, the United States of America, or any other jurisdiction;





“Anti-Money Laundering Laws” means the applicable financial record keeping and reporting requirements and the money laundering statutes in Malaysia and each jurisdiction in which the Borrower and  its Affiliate  conducts business or operations, the rules and regulations thereunder and any related or similar rules, regulations or guidelines, issued, administered or enforced by any governmental or regulatory authority or proceeding by or before any court;





“controlled” means where one person (either directly or indirectly and whether by share capital, voting power, contract or otherwise) has the power to appoint and/or remove the majority of the members of the governing body of another person or otherwise controls or has the power to control the affairs and policies of that other person and that other person is taken to be “controlled” by the first person;





“majority owned” means the holding beneficially or legally of more than 50 per cent. of the issued share capital (or equivalent) or voting rights of such person (excluding any part of that issued share capital (or equivalent) that carries no right to participate beyond a specified amount in a distribution of either profits or capital).





“Restricted Person” means, at any time:


1. any person listed in any Sanctions related list of designated persons maintained by a Sanctions Authority;


1. any person operating, organised, resident, incorporated, registered or legally domiciled in a Sanctioned Country; or


1. any person controlled or majority owned by a person described in (a) or (b) above; 





“Sanctioned Country” means, at any time, a country or territory which is the subject or target of any comprehensive or country-wide or territory-wide Sanctions, including but not limited to North Korea, Iran, Syria, Cuba, Crimea region of the Ukraine and Israel;





“Sanctions” means any trade, economic or financial sanctions, embargoes or restrictive measures or related laws or regulations enacted, imposed, administered or enforced from time to time by: 


(a) [bookmark: _cp_blt_1_22]the United States government, including those administered by the Office of Foreign Assets Control of the U.S. Department of the Treasury or the U.S. Department of State;


(b) the United Nations Security Council;


(c) the European Union and any European Union member state;


(d) the United Kingdom; 


(e) the Bank Negara Malaysia ; or


(f) any other relevant government authority (including, for the avoidance of doubt, such government authority having jurisdiction over (i) the Borrower and/or the Bank (whether based on its jurisdiction of incorporation or the place of its trade, business or other operational activities) or (ii) transaction(s) contemplated by this Agreement),


	(each, a “Sanctions Authority”).





[Clause 1.2] Sanctions Representation and Warranty by Borrower	


[bookmark: _Hlk72245602]


The Borrower hereby represents and warrants to the Bank as follows:





1. Neither the Borrower, its Affiliate nor any Security Party (if any), is a Restricted Person;





1. none of the proceeds of any Facilities shall be directly or indirectly used for any purpose that would violate any Sanctions or that would fund, facilitate or finance any activities, business or transactions of, or with, any Restricted Person or any Sanctioned Country or be used to finance the purchase or transfer of any military goods or equipment; 





1. the Borrower has implemented and maintains policies and procedures that will ensure compliance with the representations, warranties and undertakings set out in this Clause [1.];





1. the Borrower and its Affiliates and any Security Party are not in breach of any laws and regulations relating to Sanctions.








[Clause 1.3] Sanctions Undertaking by Borrower 





[bookmark: _Hlk72233865]The Borrower hereby undertakes to the Bank as follows:





(a) It shall not, whether directly or indirectly, repay any Facilities with funds or assets that:


(i) constitute property of, or will be beneficially owned by, any Restricted Person; or





(ii) are the direct proceeds derived from any transactions that violate Sanctions applicable to any party hereto.





(b) It will promptly deliver to the Bank and permit the Bank to obtain the details of any claims, action, suit, proceedings or investigation against it or its Affiliates by any governmental, judicial or regulatory authority with respect to Sanctions to the extent that such details are available to it.





(c) It shall not (and shall ensure that each of its Affiliates will not) violate any Sanctions and will not conduct or engage in, directly or indirectly, any transaction, conduct, trade, business or other activity that could result in its violation of any Sanctions.





(d) It shall not (and shall ensure that none of its Affiliates will) directly or indirectly use, or permit or authorise any other person to directly or indirectly use, all or any part of the proceeds of any utilisation of the Facilities or the banking products and services of the Facilities:


(i) for any purpose (directly or indirectly) that would violate any Sanctions or that would fund, facilitate or finance any activities, business or transactions of, or with, any Restricted Person or any Sanctioned Country or which would breach any Anti-Corruption Laws, Anti-Money Laundering Laws or terrorism financing laws; or





(ii) in any other manner which could result in the Borrower or the Bank being in breach of any Sanctions (if and to the extent applicable to either of them) or becoming subject of any Sanctions. 





(e) It shall (and it shall ensure that each of its Affiliates will) conduct its businesses  and maintain policies and procedures that will ensure  compliance with Anti-Corruption Laws and Anti-Money Laundering Laws.





Events of Default [Drafting Note: To insert  the additional  sub-clause below into the existing Event of Default Clause in the document or agreement]





([Clause  ● ] ) Sanctions  


Where a breach occurs in relation to [Clause  1.2 ]  or [Clause  1.3 ].
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OABB Sanctions Provision 





[Clause 1. ] SANCTIONS 





[Clause 1.1 ] Interpretation





The following definitions shall have the following meanings respectively in this Clause [1. ]:





“Affiliate” means, a corporation related to the Customer including an “ultimate holding company as defined under Section 5 and Section 7 of the Companies Act 2016;


“Anti-Corruption Laws” means the Malaysian Anti-Corruption Commission Act 2009, the Bribery Act 2010 of the United Kingdom, the United States Foreign Corrupt Practices Act of 1977 and any similar laws, rules or regulations issued, administered or enforced by Malaysia, the United States of America, or any other jurisdiction;


“Anti-Money Laundering Laws” means the applicable financial record keeping and reporting requirements and the money laundering statutes in Malaysia and each jurisdiction in which the Customer and its Affiliate conducts business or operations, the rules and regulations thereunder and any related or similar rules, regulations or guidelines, issued, administered or enforced by any governmental or regulatory authority or proceeding by or before any court;


“controlled” means where one person (either directly or indirectly and whether by share capital, voting power, contract or otherwise) has the power to appoint and/or remove the majority of the members of the governing body of another person or otherwise controls or has the power to control the affairs and policies of that other person and that other person is taken to be “controlled” by the first person;


“majority owned” means the holding beneficially or legally of more than 50 per cent. of the issued share capital (or equivalent) or voting rights of such person (excluding any part of that issued share capital (or equivalent) that carries no right to participate beyond a specified amount in a distribution of either profits or capital).


“Restricted Person” means, at any time:


1. any person listed in any Sanctions related list of designated persons maintained by a Sanctions Authority;





1. any person operating, organised, resident, incorporated, registered or legally domiciled in a Sanctioned Country; or





1. any person controlled or majority owned by a person described in (a) or (b) above; 





“Sanctioned Country” means, at any time, a country or territory which is the subject or target of any comprehensive or country-wide or territory-wide Sanctions, including but not limited to North Korea, Iran, Syria, Cuba, Crimea region of the Ukraine and Israel;





“Sanctions” means any trade, economic or financial sanctions, embargoes or restrictive measures or related laws or regulations enacted, imposed, administered or enforced from time to time by: 


1. [bookmark: _cp_blt_1_22]the United States government, including those administered by the Office of Foreign Assets Control of the U.S. Department of the Treasury or the U.S. Department of State;





1. the United Nations Security Council;





1. the European Union and any European Union member state;





1. the United Kingdom; 





1. the Bank Negara Malaysia; or





1. any other relevant government authority (including, for the avoidance of doubt, such government authority having jurisdiction over (i) the Customer and/or the Bank (whether based on its jurisdiction of incorporation or the place of its trade, business or other operational activities) or (ii) transaction(s) contemplated by this Agreement),





	(each, a “Sanctions Authority”).





[Clause 1.2] Sanctions Representation and Warranty by Customer


[bookmark: _Hlk72245602]The Customer hereby represents and warrants to the Bank as follows:


1. Neither the Customer, its Affiliate nor any Security Party (if any), is a Restricted Person;





1. none of the proceeds of any Facilities shall be directly or indirectly used for any purpose that would violate any Sanctions or that would fund, facilitate or finance any activities, business or transactions of, or with, any Restricted Person or any Sanctioned Country or be used to finance the purchase or transfer of any military goods or equipment; 





1. the Customer has implemented and maintains policies and procedures that will ensure compliance with the representations, warranties and undertakings set out in this Clause [1.];





1. the Customer and its Affiliates and any Security Party are not in breach of any laws and regulations relating to Sanctions.





[Clause 1.3] Sanctions Undertaking by Customer 


The Customer hereby undertakes to the Bank as follows:


1. It shall not, whether directly or indirectly, pay any Facilities with funds or assets that:





0. constitute property of, or will be beneficially owned by, any Restricted Person; or





0. are the direct proceeds derived from any transactions that violate Sanctions applicable to any party hereto.





1. It will promptly deliver to the Bank and permit the Bank to obtain the details of any claims, action, suit, proceedings or investigation against it or its Affiliates by any governmental, judicial or regulatory authority with respect to Sanctions to the extent that such details are available to it.





1. It shall not (and shall ensure that each of its Affiliates will not) violate any Sanctions and will not conduct or engage in, directly or indirectly, any transaction, conduct, trade, business or other activity that could result in its violation of any Sanctions.





1. It shall not (and shall ensure that none of its Affiliates will) directly or indirectly use, or permit or authorise any other person to directly or indirectly use, all or any part of the proceeds of any utilisation of the Facilities or the banking products and services pursuant to the Facilities:





1. for any purpose (directly or indirectly) that would violate any Sanctions or that would fund, facilitate or finance any activities, business or transactions of, or with, any Restricted Person or any Sanctioned Country or which would breach any Anti-Corruption Laws, Anti-Money Laundering Laws or terrorism financing laws; or





1. in any other manner which could result in the Customer or the Bank being in breach of any Sanctions (if and to the extent applicable to either of them) or becoming subject of any Sanctions. 





(e)	It shall (and it shall ensure that each of its Affiliates will) conduct its businesses and maintain policies and procedures that will ensure compliance with Anti-Corruption Laws and Anti-Money Laundering Laws.





Events of Default 





([Clause  ● ] ) Sanctions  


Where a breach occurs in relation to [* ]  or [*]. [Explanatory note: To insert correct references to Sanctions Representation and Warranty by Customer and Sanctions Undertaking by Customer]








Confidential 





Confidential 





Confidential 







image2.emf

ISLAMIC Sanctions 


Provision.docx




Microsoft_Word_Document2.docx

			Sanctions Clause Deviation Checklist Section 3A – Legal Assessment and Gap Analysis  





			


			OCBC Standard Provisions


			Corresponding Clauses in the Proposed Loan Documentation / Facility Agreement


Please state the clause reference number or paste the corresponding clauses below. If there are none, insert “nil”.


			Details of Gap Identified & Mitigating Clauses (if any)


Please explain the nature of the gap, the impact to the Bank’s position, and whether there are other mitigating clauses in the documentation.





			1


			Definition





			A


			 “Affiliate” means, a corporation related to the Borrower including an “ultimate holding company” as defined under S5 and S7 of the Companies Act 2016.





			


			





			B


			“Anti-Corruption Laws” means the Malaysian Anti-Corruption Commission Act 2009, the Bribery Act 2010 of the United Kingdom, the United States Foreign Corrupt Practices Act of 1977 and any similar laws, rules or regulations issued, administered or enforced by Malaysia, the United States of America, or any other jurisdiction.





			This definition/clause is not part of the Sanctions clause deviation approval workflow. 





			C


			 “Anti-Money Laundering Laws” means the applicable financial record keeping and reporting requirements and the money laundering statutes in Malaysia and each jurisdiction in which the Borrower and its Affiliate conducts business or operations, the rules and regulations thereunder and any related or similar rules, regulations or guidelines, issued, administered or enforced by any governmental or regulatory authority or proceeding by or before any court.





			This definition/clause is not part of the Sanctions clause deviation approval workflow.





			D


			“controlled” means where one person (either directly or indirectly and whether by share capital, voting power, contract or otherwise) has the power to appoint and/or remove the majority of the members of the governing body of another person or otherwise controls or has the power to control the affairs and policies of that other person and that other person is taken to be “controlled” by the first person.


			


			





			E


			“majority owned” means the holding beneficially or legally of more than 50 per cent of the issued share capital (or equivalent) or voting rights of such person (excluding any part of that issued share capital (or equivalent) that carries no right to participate beyond a specified amount in a distribution of either profits or capital).


			


			





			F


			“Restricted Person” means, at any time:


1. any person listed in any Sanctions related list of designated persons maintained by a Sanctions Authority;





1. any person operating, organised, resident, incorporated, registered or legally domiciled in a Sanctioned Country; or





1. any person controlled or majority owned by a person described in (a) or (b) above. 





			


			





			G


			“Sanctioned Country” means, at any time, a country or territory which is the subject or target of any comprehensive or country-wide or territory-wide Sanctions, including but not limited to North Korea, Iran, Syria, Cuba, Crimea region of the Ukraine and Israel.





			


			





			H


			“Sanctions” means any trade, economic or financial sanctions, embargoes or restrictive measures or related laws or regulations enacted, imposed, administered or enforced from time to time by: 


(a) the United States government, including those administered by the Office of Foreign Assets Control of the U.S. Department of the Treasury or the U.S. Department of State;





(b) the United Nations Security Council;





(c) the European Union and any European Union member state;





(d) the United Kingdom; 





(e) the Bank Negara Malaysia; or





(f) any other relevant government authority (including, for the avoidance of doubt, such government authority having jurisdiction over (i) the Borrower and/or the Bank (whether based on its jurisdiction of incorporation or the place of its trade, business or other operational activities) or (ii) transaction(s) contemplated by this Agreement).





	(each, a “Sanctions Authority”)





			


			





			2


			Sanctions Representation and Warranty by Borrower


			


			





			


			The Borrower hereby represents and warrants to the Bank as follows:


			


			





			A


			 Neither the Borrower, its Affiliate nor any Security Party (if any), is a Restricted Person;


			


			





			B


			 None of the proceeds of any Facilities shall be directly or indirectly used for any purpose that would violate any Sanctions or that would fund, facilitate or finance any activities, business or transactions of, or with, any Restricted Person or any Sanctioned Country or be used to finance the purchase or transfer of any military goods or equipment; 


 


			





Note: The section in blue font is not part of the Sanctions clause deviation approval workflow.





			





			C


			the Borrower has implemented and maintains policies and procedures that will ensure compliance with the representations, warranties and undertakings set out in this Clause 49; 





			


			





			D


			 the Borrower and its Affiliates and any Security Party are not in breach of any laws and regulations relating to Sanctions.





			


			





			3


			Sanctions Undertaking by Borrower: 


			


			





			


			The Borrower hereby undertakes to the Bank as follows:


			


			





			A


			It shall not, whether directly or indirectly, repay any Facilities with funds or assets that:


(i) constitute property of, or will be beneficially owned by, any Restricted Person; or


(ii) are the direct proceeds derived from any transactions that violate Sanctions applicable to any party hereto.





			


			





			B


			It will promptly deliver to the Bank and permit the Bank to obtain the details of any claims, action, suit, proceedings or investigation against it or its Affiliates by any governmental, judicial or regulatory authority with respect to Sanctions to the extent that such details are available to it.





			


			





			C


			It shall not (and shall ensure that each of its Affiliates will not) violate any Sanctions and will not conduct or engage in, directly or indirectly, any transaction, conduct, trade, business or other activity that could result in its violation of any Sanctions.





			


			





			D


			It shall not (and shall ensure that none of its Affiliates will) directly or indirectly use, or permit or authorise any other person to directly or indirectly use, all or any part of the proceeds of any utilisation of the Facilities or the banking products and services of the Facilities:


0. for any purpose (directly or indirectly) that would violate any Sanctions or that would fund, facilitate or finance any activities, business or transactions of, or with, any Restricted Person or any Sanctioned Country or which would breach any Anti-Corruption Laws, Anti-Money Laundering Laws or terrorism financing laws; or





0. in any other manner which could result in the Borrower or the Bank being in breach of any Sanctions (if and to the extent applicable to either of them) or becoming subject of any Sanctions. 





			





	











Note: The section under D(i) in blue font is not part of the Sanctions clause deviation approval workflow.


			





			E


			 It shall (and it shall ensure that each of its Affiliates will) conduct its businesses and maintain policies and procedures that will ensure compliance with Anti-Corruption Laws and Anti-Money Laundering Laws.





			This definition/clause is not part of the Sanctions clause deviation approval workflow. 





			4


			Events of Default


			


			





			A


			Sanctions:  Where a breach occurs in relation to Clause 49.2 or Clause 49.3 


[Explanatory note: To insert correct references to Sanctions Representation and Warranty by Borrower and Sanctions Undertaking by Borrower]





			


			





			5


			Repeating Representation 





			A


			Are the representations and warranties provided by the borrower repeated on an interval basis at minimum, and what is the interval? 
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AuthorisationLetter.docx


Date 		: 

Bank’s Ref	: CCA/STM/







OCBC Bank (Malaysia) Berhad / OCBC Al-Amin Bank Berhad

Corporate Credit Administration Department (CCA) 

c/o Central Services

Level 2, Menara OCBC 

18, Jalan Tun Perak

50050 Kuala Lumpur





Dear Sir



CANCELLATION OF FACILITY / LETTER OF INSTRUCTION FOR DISCHARGE OF CHARGE / FORM SECTIONS 360(2) / DEED OF RECEIPT & REASSIGNMENT / DEED OF REVOCATION OF POWER OF ATTORNEY / DEED OF RELEASE OF DEBENTURE (WHERE APPLICABLE)

		BORROWER

CHARGOR(S)/ASSIGNOR(S)

		:

:

		



		PROPERTY(IES) 

		:

		



		ACCOUNT NO(S).

		:

		







With reference to the abovementioned matter, the company would like to cancel the bank facility stated above with immediate effect.



I/we hereby authorise Messrs ……………………………...of………………………………………………………………………………………………………………………………………………………………………………….. to attend to the Discharge of Charge / Form SECTIONS 360(2) / Deed of Receipt & Reassignment / Deed of revocation of Power of Attorney / Deed of Release of Debenture. (where applicable) in relation to the above mentioned security(ies).





Thank you.



Authorised Signature(s)



Signed by the Customer				Signed by the Customer	









……………………….………… 				………………………………….                                                                                                                 

Name of Authorised Signatory :			Name of Authorised Signatory :

NRIC No. :	 		NRIC No. :         

	





Signed by Chargor/Assignor/Depositor		Signed by Chargor/Assignor/Depositor  	







……………………….………… 				………………………………….                                                                                                                 

Name : 			Name :

NRIC No. :	 		            			NRIC No:         
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