LOAN DOCUMENTATION PROCESS - SERVICE LEVEL FOR SOLICITORS 

(for business banking & ENTERPRISE MASS MARKET)
DRAWDOWN CHECKLIST 
A.
advising release / utilisation of facilities 
1.
The attending lawyers’ advice to the Bank to release/allow utilisation of the facilities must address each case at hand. The advice must include, but not limited to, addressing the following issues :-
1.1
Legal Capacity of Parties
· Confirmation from the Director General of Insolvency (“DGI”) and, for non-citizen/foreign company, at the relevant registries of the country of citizenship /incorporation that the vendors(s), proprietor(s), borrower(s) and security party(ies) (where applicable) are not  bankrupt(s)/wound-up.  
· Statutory declarations from the vendors(s), proprietor(s), borrower(s) and security party(ies) that they are not bankrupt(s)/wound-up and there are no prosecution or other proceedings taken/pending against them pending such confirmation from the DGI. 
· Searches at the Companies Commission of Malaysia (“CCM”) or the equivalent registry of the country of incorporation (for foreign company) – the results of such searches on the borrower(s) and/or the  security party(ies) to confirm  that they are validly registered, that there is  no debenture/charge over the property/other asset taken as security and there is nothing adverse noted against any of them.
· Where the borrower/security party is a company/sole proprietor/partnership/association –

(a) confirmation that certified true copies of the business registration documents/certificate of incorporation, constitutional documents/M&A, Forms 24, 44 and 49, directors’ resolution and if applicable,  shareholders’ resolution, have been obtained and are in order. Certification of such documents must be current;
(b) capacity of the borrower(s) and security party(ies) under their respective constitutional documents  to borrow the facilities and to provide the requisite securities or guarantee/indemnity;  
(c) capacity of the vendor and the borrower(s)/security party(ies) under their respective constitutional documents to enter into the underlying transaction which the Bank is financing.  

1.2
Securities 
· results of searches on the securities from the relevant registries to confirm ownership of security, nature of the security, existing encumbrances, restrictions and advise on legal impediments (if any);
· where approvals /consents from the relevant authorities or other parties are required in respect of the security or the underlying transaction, the approvals/consents have been obtained and are in order;
· for property – 

· statutory declaration from the borrower(s) that the subject property is owner occupied / for own business use (where required);  
· copy of current quit rent and assessment receipts;
· confirmation from developer/management corporation that the maintenance charges /service fees have been paid todate (where applicable);
· where property where individual title is not issued is taken as security, to ascertain the beneficial ownership of the property and that the original title / principal sale and purchase agreement, the assignments and reassignments in respect of  the property to be taken as security are with the existing financier/vendor/the assignee. If any of these documents cannot be located, you are to advise the Bank of any alternative documentation and/or approach available. 

· where the security party is a company, the appropriate Form 34 (Companies Act) (or its  equivalent if the security party is a foreign company) has been registered with the Companies Commission of Malaysia or the relevant foreign registry of incorporation.

· where additional facilities are granted secured against the existing all monies charge (for 3rd party security), the irrevocable confirmation to this effect from the security party in favour of the Bank has been obtained.
1.3
Undertakings, Confirmations & Disclaimers of Interest from Third Parties
· the undertakings, confirmations and disclaimers obtained from existing chargee(s), debentureholder(s), vendor(s), proprietor(s), lessor(s) and any other parties to be obtained in favour of the Bank are in order to ensure that the Bank has priority over the relevant security and that its interests are protected.
1.4
Underlying transaction, financing and security arrangement - your confirmation that :-

· the underlying transaction which the Bank is financing is valid and enforceable;

· the underlying transaction and the financing and security arrangement are not in breach of any laws and are binding on the borrower(s) and security parties; 

· the Bank’s standard facilities and security documents can be used for the matter if the standard documents are used.  If any of the Bank’s standard documents cannot be used, your advise on and preparation of the appropriate documents to be used;
· the legal and security documents prepared to document the facilities granted  and the security(ies) required are legally enforceable and will protect the Bank’s interests;
· the relevant financing and security documents will be stamped within the period prescribed by the Stamp Act 1949 or are exempted from stamping under the relevant stamp exemption order. 
1.5
Release/Utilization of the facilities
· whether the release should be progressive or otherwise;

· who should the facilities be released to.

2.

If your confirmation is qualified, the items listed out must be limited to items which the borrower(s))/security party(ies) deal directly with the Bank, such as payment of processing fee, opening of accounts with the Bank, execution of standing instructions for repayment, receipt of valuation report and procurement of insurance policies. 

B. Post Disbursement Follow Up

1. To extract titles and security documents from the relevant registries as soon as possible;

2. To check that the endorsements made on titles or other security documents are correct before forwarding to the Bank for their safe keeping.  
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